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Provisional text

OPINION OF ADVOCATE GENERAL

TANCHEV

delivered on 9 September 2021(1)

Case C‑232/20

NP

v

Daimler AG, Mercedes-Benz Werk Berlin

(Request for a preliminary ruling from the Landesarbeitsgericht Berlin-Brandenburg (Higher Labour Court,
Berlin-Brandenburg, Germany))

(Reference for a preliminary ruling – Social policy – Meaning of ‘temporarily’ under Article 1 of
Directive 2008/104/EC – Article 5(5) of Directive 2008/104 – Transitional provision precluding

reliance, prior to a specified date, on periods of assignment of a temporary agency worker to a user
undertaking – Introduction under the law of a Member State of a maximum assignment period for

temporary agency workers to user undertakings – Right of a temporary agency worker to a permanent
contract of employment with a user undertaking in the event of misuse of temporary agency work)

 

1.        This reference for a preliminary ruling from the Landesarbeitsgericht Berlin-Brandenburg (Higher
Labour Court, Berlin-Brandenburg, Germany; ‘the referring court’), concerns the interpretation of Directive
2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary agency
work. (2) The referring court seeks, in essence, clarification of the following four issues.

2.        First, does the word ‘temporarily’ in Article 1 of Directive 2008/104 relate only to the time period of
the assignment of a temporary agency worker to a user undertaking, or is the word ‘temporarily’ also tied to
the nature of the work to be performed, so that neither permanent jobs nor jobs that are not performed to
provide cover for absent employees (‘cover’) can ever take place ‘temporarily’?

3.        Second, is it consistent with EU law for the legislature of a Member State, here Germany, to introduce
a maximum period beyond which the assignment of a temporary agency worker can no longer be considered
to be temporary, but at the same time preclude temporary agency workers from relying on assignment
periods prior to a specified date in the determination of whether that maximum period has been exceeded,
particularly when exclusion of such periods results in the maximum assignment period having been
respected by the user undertaking?

4.        Third, the referring court seeks guidance on whether a declaration of a permanent contract of
employment between a user undertaking and a temporary agency worker is a remedy guaranteed by EU law
in the event of a finding that a temporary agency worker has been the subject of successive assignments to
the same user undertaking in order to circumvent the provisions of Directive 2008/104, in a manner
inconsistent with Article 5(5) of Directive 2008/104 (‘misuse of temporary agency work’).



25/02/2022, 10:39 CURIA - Documents

https://curia.europa.eu/juris/document/document_print.jsf?docid=245761&text=&dir=&doclang=EN&part=1&occ=first&mode=lst&pageIndex=0&c… 2/18

5.        Fourth, the referring court asks whether, pursuant to Directive 2008/104, the extension of the
maximum assignment period otherwise provided for by the law of Germany can equally be left to the
discretion of the parties to a collective agreement? If so, does this also apply to parties to a collective
agreement who exercise competence not over the employment relationship of the temporary agency worker
concerned, but over the sector in which the user undertaking is active?

6.        I have reached the conclusion that, while the word ‘temporarily’ in Article 1 (1) of Directive 2008/104
means ‘lasting for only a limited period of time’ and ‘not permanent’, (3) it relates only to the period of
assignment of the temporary agency worker in question, rather than the post to which he or she is assigned,
so that permanent jobs and jobs that are not performed to provide cover are not automatically precluded from
the scope of Directive 2008/104. The nature of the work, however, including whether or not it is a permanent
post, is to be taken into account in determining whether the successive assignment of temporary agency
workers to the same user undertaking can be objectively explained, (4) so as not to amount to the misuse of
temporary agency work in a manner inconsistent with Article 5(5) of Directive 2008/104. (5)

7.        Further, a Member State law which expressly excludes the taking into account of periods of
assignment prior to a specific date, but which take place after the date for implementation of Directive
2008/104, such exclusion being relevant to the determination of whether misuse of temporary agency work
has taken place, is inconsistent with Article 5(5) of Directive 2008/104, when it contracts the length of an
assignment period on which a temporary agency worker would otherwise be able to rely. However, in a
horizontal action between two private parties, Member State laws providing for such exclusion are to be
disapplied only if this does not compel contra legem interpretation of the Member State law concerned,
which is for the referring court to decide. (6)

8.        That said, declaration of a permanent employment contract between a user undertaking and a
temporary agency worker is not required in EU law to remedy a finding of misuse of temporary agency
work. (7)

9.        Finally, given the established rule that provisions of EU directives in the field of employment law may
be implemented not only by legislative means, but also by means of generally applicable collective
agreements, (8) the extension of the individual maximum assignment period, provided under the law of
Germany, can be left to the discretion of the parties to a collective agreement who exercise competence only
over the sector in which the user undertaking is active. However, the limitation described in point 7 applies
equally to such agreements.

I.      Legal framework

A.      EU Law

10.      Article 1 of Directive 2008/104 is headed ‘Scope’. It states as follows in Article 1(1):

‘This Directive applies to workers with a contract of employment or employment relationship with a
temporary-work agency who are assigned to user undertakings to work temporarily under their
supervision and direction.’

B.      German law

11.      The second sentence of Paragraph 1(1) of the Gesetz zur Regelung der Arbeitnehmerüberlassung
(German Law regulating temporary agency work, ‘the AÜG’), in the version in force from 1 December 2011
to 31 March 2017, provided that the ‘assignment of workers to user undertakings shall be temporary’.

12.      According to the order for reference, until April 2017 there was no specific penalty for infringing that
provision, (9) but Paragraph 9 of the AÜG declared contracts concluded between temporary-work agencies
and user undertakings and between temporary-work agencies and temporary agency workers, among others,
to be invalid if the temporary-work agency did not possess the authorisation required under the AÜG.
Paragraph 10 of the AÜG added that, in that event, an employment relationship was deemed to have come
into being between the user undertaking and the temporary agency worker.
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13.      The Gesetz zur Änderung des Arbeitnehmerüberlassungsgesetzes und anderer Gesetze (Law
amending the Law regulating temporary agency work and other laws) of 21 February 2017 amended the
AÜG with effect from 1 April 2017. A new subparagraph 1b was inserted into Paragraph 1 of the AÜG as
follows:

‘The temporary-work agency may not assign the same temporary agency worker to the same user
undertaking for more than 18 consecutive months; the user undertaking may not employ the same
temporary agency worker for longer than 18 consecutive months. Any previous assignments by the
same or another temporary-work agency to the same user undertaking counts as a single period where
any two such assignments are separated by no more than 3 months. A collective agreement entered into
by parties from the sector in which the assignment takes place may prescribe a maximum assignment
period different from that laid down in the first sentence hereof. … A private- or public-sector works
council agreement concluded with the employer on the basis of a collective agreement entered into by
parties from the sector in which the assignment takes place may prescribe a maximum assignment
period different from that laid down in the first sentence hereof. …’

14.      A point 1b was inserted into Paragraph 9(1) of the AÜG:

‘The following shall be invalid:

1b. employment contracts between temporary-work agencies and temporary agency workers which
exceed the maximum permissible assignment period laid down in Paragraph 1(1b), unless the
temporary agency worker informs the temporary-work agency or the user undertaking in writing, no
later than one month after the maximum permissible assignment period has been exceeded, that he is
maintaining his employment contract with the temporary-work agency,

…’

15.      In the first sentence of Paragraph 10(1) of the AÜG, the legal consequence of invalidity is now
provided for:

‘Where the contract concluded between a temporary-work agency and a temporary agency worker is
invalid under Paragraph 9, an employment relationship between the user undertaking and the
temporary agency worker shall be deemed to have come into being on the date of commencement of
employment agreed between the user undertaking and the temporary-work agency; where that contract
does not become invalid until after the commencement of employment with the user undertaking, the
employment relationship between the user undertaking and the temporary agency worker shall be
deemed to have come into being at the time when the contract became invalid …’

16.      Paragraph 19(2) of the AÜG contains a transitional provision (‘the transitional provision’):

‘Assignment periods predating 1 April 2017 shall not be taken into account in the calculation of the
maximum assignment period laid down in Paragraph 1(1b) …’

17.      The ‘Tarifvertrag zur Leih-/Zeitarbeit in der Metall- und Elektroindustrie in Berlin und Brandenburg
vom 01.06.2017’ (Collective Agreement of 1 June 2017 on temporary agency work in the metal and
electrical industries in Berlin and Brandenburg), makes express reference to the derogation clause of
Paragraph 1(1b) of the AÜG. Under its transitional provision, in the case of underakings without a works
agreement, the employer and the works council must agree on a maximum assignment period. Where no
such agreement has been reached, a maximum assignment period of 36 months is to apply as from 1 June
2017.

18.      The defendant’s plant in Berlin does not have a works agreement. A supplementary company-level
central works council agreement (concluded between the defendant and the central works council) of
20 September 2017 provides that in manufacturing, the assignment of temporary workers is not to exceed
36 months. For temporary workers who were already employed on 1 April 2017, only periods postdating
1 April 2017 are to count towards that period.
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II.    Facts, procedure and the questions referred for a preliminary ruling

19.      The applicant NP (‘the applicant’) has been employed by a temporary-work agency since 1 September
2014, at a salary of EUR 9.36 per hour. (10) In the beginning the employment relationship was twice limited
to a period of one year, and was thereafter open-ended. The applicant’s assignments have been subject to
18 extensions over a period of 56 months.

20.      An agreement supplementing the employment contract between the applicant and the temporary-work
agency stated that the applicant was to work as a metal worker for the user undertaking D. (‘the defendant’)
at the latter’s automotive plant in Berlin. The tasks to be performed on the engine production line were
described in that agreement. Under the applicant’s employment contract with the temporary-work agency, his
employment relationship was subject to certain collective agreements applicable to the temporary agency
work sector.

21.      From 1 September 2014 to 31 May 2019, the applicant was assigned exclusively to the defendant user
undertaking. He worked continuously on the engine production line. He was not providing cover. That period
was interrupted for only two months (from 21 April 2016 to 20 June 2016), during which the applicant was
on parental leave.

22.      By the action brought before the Arbeitsgericht Berlin (Labour Court, Berlin, Germany) on 27 June
2019, the applicant sought a declaration that an employment relationship has existed between the parties on
one of a number of alternative dates. (11)

23.      The order for reference states that, at first instance, the applicant claimed, inter alia, that the
assignment to the defendant could no longer be classified as ‘temporary’ and the transitional provision laid
down in Paragraph 19(2) of the AÜG, are contrary to EU law.

24.      The defendant took the view that a clarification by the legislature of the ‘temporary’ criterion had
been in place since 1 April 2017. After that date, derogations from the maximum assignment period of
18 months are permissible under the relevant collective agreements. Further, the maximum assignment
period of 36 months laid down in the central works council agreement of 20 September 2017 was not
exceeded, since only periods after 1 April 2017 can be taken into account.

25.      In its judgment of 8 October 2019, the Arbeitsgericht Berlin (Labour Court, Berlin) concurred with
the view taken by the defendant.

26.      An appeal was lodged with the referring court on 22 November 2019. It referred the following
questions to the Court of Justice for a preliminary ruling:

‘(1) Is the assignment of a temporary agency worker to a user undertaking no longer to be regarded as
“temporary” for the purposes of Article 1 of [Directive 2008/104] as soon as the employment
takes place in a job which is permanent and not performed [to provide] cover?

(2)      Is the assignment of a temporary agency worker for a period of less than 55 months no longer to
be regarded as “temporary” for the purposes of Article 1 of [Directive 2008/104]?

If the answer to Question 1 and/or Question 2 is in the affirmative, the following additional questions
arise.

(3.1) Does the temporary agency worker have an entitlement to the establishment of an employment
relationship with the user undertaking even if the national law does not provide for such a
penalty before 1 April 2017?

(3.2) Does a national provision such as Paragraph 19(2) of the [AÜG] infringe Article 1 of [Directive
2008/104] where it prescribes an individual maximum assignment period of 18 months for the
first time as from 1 April 2017, but expressly excludes the taking into account of prior periods of
assignment, although the assignment could no longer be classified as temporary if the prior
periods of assignment were taken into account?
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(3.3) Can the extension of the individual maximum assignment period be left to the discretion of the
parties to a collective agreement? If so, does this also apply to parties to a collective agreement
who exercise competence not over the employment relationship of the temporary agency worker
concerned, but over the sector in which the user undertaking is active?’

27.      Written observations were filed at the Court by the applicant, the defendant, the Federal Republic of
Germany, the French Republic, and the European Commission. There was no hearing.

III. Preliminary observations

28.      It must be noted, first, that the questions referred make reference to the interpretation of the word
‘temporary’ in Article 1 of Directive 2008/104, when in fact Article 1 of that directive refers to assignment
‘to user undertakings to work temporarily’ (emphasis added). (12) For the reasons set out below, I proposed
to reformulate the questions referred. Therein the adjective ‘temporary’ will also be replaced with the adverb
‘temporarily’.

29.      Second, it is also to be noted that the order for reference was sent by the referring court on 13 May
2020, before the Court issued its judgment of 14 October 2020in KG (Successive assignments in the context
of temporary agency work) (‘KG’). (13) It concerned the very issues with which the referring court is dealing
in the present case; namely (i) the legal consequences following from multiple and successive assignments of
a temporary agency worker to a single user undertaking with respect to a post which did not entail providing
cover, and (ii) whether the applicant temporary agency worker was entitled, pursuant to Directive 2008/104,
to a declaration of a permanent contract of employment with a user undertaking in the event of misuse of
temporary agency work?

30.      However, the dispute in KG was apprehended as a dispute concerning Article 5(5) of Directive
2008/104, rather than Article 1 of that directive; arguments concerning Article 5(5) of Directive 2008/104
having featured in the written observations, even though the questions referred do not seek interpretation of
that provision. Given the similarities between the dispute in the main proceedings and that considered by the
Court in KG, the issues arising in this case have, to some degree, either been resolved by that ruling, or that
ruling has at least provided the foundations on which the dispute in the main proceedings can be resolved.
Thus, this Opinion draws substantially from the findings of the Court in KG.

31.      Third, and following on from this, Article 5(5) of Directive 2008/104 must be read in conjunction
with Article 1 when answering the first two questions referred. As the French Government pointed out in its
written observations, the case file shows that the referring court does not seek to ascertain, by asking for an
interpretation of the word ‘temporarily’ in Article 1 of Directive 2008/104, whether the applicant falls within
the scope of that directive. Rather, the referring court asks, in essence, whether recourse to successive
temporary contracts within the same user undertaking constitutes an abuse of the temporary work situation,
the applicant having argued that 18 prolongations of his contract over a period of 56 months constituted
abuse.

32.      As further pointed out by the French Government in its written observations, according to settled case-
law, ‘in order to provide a useful reply to the court which has referred to it a question for a preliminary
ruling, the Court may be required to take into consideration rules of European Union law to which the
national court did not refer in its questions’. (14) Thus, the Court may have to reformulate the questions. (15)

33.      That being so, I suggest that the first and second questions should be reformulated into the following
single question:

‘(1)      Is the first sentence of Article 5(5) of Directive 2008/104, read in conjunction with the word
‘temporarily’ in Article 1 of Directive 2008/104, to be read as precluding assignment of a
temporary agency worker to the same user undertaking, over a period in excess of 55 months, to
a job which is permanent and not performed for cover, as a successive assignment designed to
circumvent the provisions of Directive 2008/104?’

34.      Questions 3.1 and 3.2 both concern amendments to German law which took effect from 1 April 2017.
One amendment concerns the imposition of a maximum assignment period after which misuse of temporary
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agency work is deemed to have taken place (see point 13 above), while the other concerns the remedy
following such a breach (points 14 and 15 above). It may be more logical, therefore, for the order of the
questions to be reversed, and the wording simplified, as follows:

‘(2)      Is a law of a Member State which prescribes a maximum assignment period to a single user
undertaking of 18 months from 1 April 2017, but which expressly excludes the taking into
account of periods of assignment prior to this date for the purposes of determining whether
misuse of temporary agency work has taken place, consistent with Article 5(5) of Directive
2008/104, when the assignment could no longer be classified as temporary if the periods of
assignment prior to 1 April 2017 were taken into account?

(3)      If the answer to Question 2 is in the negative, does a temporary agency worker have an
entitlement under Directive 2008/104 to the establishment of a permanent employment
relationship with the user undertaking in the event of a finding of misuse of temporary agency
work under Article 5(5) of Directive 2008/104?’ (16)

35.      Question 3.3 could remain the same, recast as Question 4.

IV.    Answers to questions as reformulated

A.      The answer to the first question

36.      Question 1 should be answered as follows:

‘In determining whether the first sentence of Article 5(5) of Directive 2008/104, read in conjunction
with the word ‘temporarily’ in Article 1 of Directive 2008/104, precludes the assignment of a
temporary agency worker to the same user undertaking, over a period in excess of 55 months, to a job
which is permanent and not performed for cover, a Member State court is required, as a matter of EU
law, to undertake the following analysis;

(i)      Has the successive assignment of a temporary agency worker to the same user undertaking
resulted in a period of service that is no longer than what can reasonably be regarded as
assignment to a user undertaking ‘to work temporarily’ under Article 1(1) of Directive 2008/104?

(ii)      Has any objective explanation been given for the decision of the user undertaking to have
recourse to a series of successive temporary agency contracts?

(iii)      Have any of the provisions of Directive 2008/104 been circumvented?

(iv)      Weighing all these factors, and taking all the circumstances into account, was a (permanent)
employment relationship concealed behind successive temporary agency contracts, in a manner
inconsistent with Article 5(5) of Directive 2008/104?’

1.      Meaning of ‘temporarily’

37.      As pointed out by Advocate General Szpunar in his Opinion in AKT, Directive 2008/104 ‘does not
define temporary agency work, nor does it list the cases in which the use of this form of work may be
justified. Recital 12 in its preamble does, however, state that the directive is intended to respect the diversity
of labour markets’. (17) Member States retain broad discretion to determine situations in which the use of
temporary agency work is justified, (18) Directive 2008/104 providing ‘only for the introduction of
minimum requirements’. (19)

38.      While the term ‘temporarily’ in Article 1 of Directive 2008/104 is to be interpreted broadly, in order
not to jeopardise the attainment of its objectives or undermine its effectiveness, by inordinately and
unjustifiably restricting the directive’s scope, (20) on its literal interpretation, Article 1(1) of Directive
2008/104 refers to the duration of the assignment of temporary agency worker, not to the post occupied.
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39.      Article 1(1) concerns temporary agency workers who are assigned to a user undertaking ‘to work
temporarily’. (21) In other words, and as the Commission contends in its written observations, this wording
suggests that it is the employment relationship between the temporary agency worker and the user
undertaking that is temporary, and not the post to which the temporary agency worker is assigned, there
being no mention in the directive of the nature of the work and thus nothing to suggest that the post to which
the temporary agency worker is assigned cannot be permanent. The same conclusions can be drawn from a
literal interpretation of Article 3(1)(a), (b), (c), and (e) of Directive 2008/104, concerning, respectively, the
definitions of worker, temporary-work agency, temporary agency worker, and assignment. (22) Indeed, the
Court in KG referred to these provisions in concluding that it is the ‘employment relationship’ with a user
undertaking which is, ‘by its very nature, temporary’. (23)

40.      As Germany pointed out in its written observations, the wording of the directive shows that Member
States are to be given a broad margin of discretion in the transposition of the word ‘temporarily’, subject to a
requirement that a temporary assignment should not become an assignment of excessive duration, equivalent
to a permanent assignment.

41.      Arguments made in the written observations of the applicant to the effect that the context of the word
‘temporarily’ in Article 1(1), and the purpose of Directive 2008/104, suggest its attribution to the post
occupied, as well as the assignment of the temporary agency worker, cannot be accepted. Recital 12 of
Directive 2008/104 refers to respecting ‘diversity of labour markets and industrial relation’, (24) an aim
which would be jeopardised if the concept of ‘temporarily’ were tied to the post to which a temporary
agency worker is assigned, thereby impacting on the discretion of the Member States to permit assignment of
temporary agency workers to permanent jobs which do not provide cover. Further, as pointed out in KG, the
directive refers, in recital 15, to employment ‘contracts of an indefinite duration’, with this provision, along
with Article 6(1) and (2) of Directive 2008/104 establishing ‘permanent employment relationships’, as the
general form of employment relationship. (25) The opposite of this is an employment relationship, or
assignment, that is limited in time.

42.      The core objectives of Directive 2008/104, are set out in Article 2 thereof, and concern the creation of
flexible forms of working, the creation of jobs, and the protection of temporary agency workers. (26) There
is no clear link between any of these aims and the act of tying the concept of ‘temporarily’ to the post to
which the temporary agency worker is assigned. The same applies to the objective inherent in Directive
2008/104 that recourse to temporary work should not become a permanent situation. (27) As pointed out by
the defendant in its written observations, the aims of job creation and integration of workers into the job
market (see recital 11) cannot lead to the conclusion that permanent jobs are per se precluded from being
assigned to workers on a temporary basis.

43.      Finally, I am inclined to accept arguments made by the Commission and Germany to the effect that
the origins of Article 1(1) of Directive 2008/104 do not tie the concept of ‘temporarily’ to the nature of the
post to which a temporary agency worker is assigned, (28) notwithstanding the applicant’s arguments to the
contrary. (29)

44.      Thus, ‘temporarily’ refers exclusively to the assignment of the temporary agency worker, and means
‘lasting for only a limited period of time’ and ‘not permanent’ (30) and relates only to the period of
assignment of the temporary agency worker in question.

2.      Misuse of temporary agency work

45.      That said, and contrary to suggestions made in the written observations of the applicant, what is here
suggested does not lead to a green-lighting of indefinite assignment of temporary workers to permanent posts
or posts not performed to provide cover. While it was established in KG that Article 5(5) of Directive
2008/104 ‘does not require Member States to limit the number of successive assignments of the same worker
to the same user undertaking or to make the use of that form of fixed-term work subject to the prerequisite
that the technical, production, organisational or replacement-related reasons be stated’, (31) it was equally
established in KG that Article 5(5) of Directive 2008/104 aims at obliging Member States to take appropriate
measures with a view to preventing the misuse (i) of the derogations from the principle of equal treatment
permitted under that provision, and (ii) of successive temporary assignments designed to circumvent the
provisions of the directive as a whole; (32) the latter obligation being widely set. (33)
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46.      Thus, it was held in KG that the referring court must review the legal classification of the employment
relationship, with due regard to both Directive 2008/104 itself and the Member State law transposing it, in
such a way as to determine whether a permanent employment relationship was concealed behind successive
temporary agency contracts designed to circumvent the objectives of Directive 2008/104, and in particular
the temporary nature of temporary agency work. (34)

47.      The Court added that, for the purposes of making that assessment, the referring court may take into
account: (a) whether successive assignments of the same temporary agency worker to the same user
undertaking resulted in a period of service with that undertaking that was longer than what can reasonably be
regarded as ‘temporary’, that could be indicative of misuse of successive assignments, for the purpose of the
first sentence of Article 5(5) of Directive 2008/104. This finding was made in the light of the fact, inter alia,
that successive assignments of the same temporary agency worker to the same user undertaking upset the
balance struck by that directive between flexibility for employers and security for workers by undermining
the latter; (b) where, in a given case, no objective explanation is given for the decision of the user
undertaking concerned to have recourse to a series of successive temporary agency contracts, it is for the
national court to examine, in the context of the national legislative framework and taking account of the
circumstances of each case, whether any of the provisions of Directive 2008/104 have been circumvented,
especially where the series of contracts in question has assigned the same temporary agency worker to the
user undertaking. (35)

48.      Thus, and as pointed out in the written observations of the French Government, the duration of a
temporary work assignment is only one element to take into account in determining whether misuse of
temporary agency work has taken place. As can be seen from the elements of the ruling in KG reproduced
above, a Member State court is obliged, by virtue of Article 5(5) of Directive 2008/104, read in conjunction
Article 1(1) thereof, to make the following assessment:

(i)      Has the successive assignment to the same user undertaking resulted in a period of service that is
no longer than what can reasonably be regarded as assignment to a user undertaking ‘to work
temporarily’ under Article 1(1) of Directive 2008/104?

(ii)      Has any objective explanation been given for the decision of the user undertaking to have
recourse to a series of successive temporary agency contracts?

(iii)      Have any of the provisions of Directive 2008/104 been circumvented?

(iv)      Weighing all these factors, and taking all the circumstances into account, was a permanent
employment relationship concealed behind successive temporary agency contracts, in a manner
inconsistent with Article 5(5) of Directive 2008/104?

49.      It is at point (ii) that the nature of the work to which a temporary agency worker is assigned becomes
pertinent, including whether it is permanent and not provided for cover. The ruling in KG does not prevent
‘technical, production, organisational or replacement-related’ reasons from being taking into account in this
context, given that it was merely held in KG that these did not have to be ‘stated’, with nothing mentioned as
to their exclusion from objective explanation. (36)

50.      For example, an undertaking involved in on-going research and development may need to expand its
team of workers engaged in a given trade in which it normally employs only permanent workers. The need
for temporary agency workers may result from the preliminary outcomes of a research and development
programme. Such expansion can take place, initially, by recourse to temporary agency workers, either
because investors have not yet been attracted to develop the results of that research, or because the research
process itself has not yet been completed. This is the type of explanation that a national judge may conclude,
taking all the circumstances into account, amounts to objective explanation for successive recourse to
temporary agency workers, even though the posts concerned were not performed to provide cover, and were
otherwise performed on a permanent basis within that user undertaking.

51.      It is perhaps not clear from the ruling in KG whether the misuse of temporary agency work is
dependent on a finding of circumvention of provisions of Directive 2008/104 aside from Article 5(5)
itself. (37)
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52.      I am inclined, however, to the view that it does not, given that the Court held in KG that successive
assignments of the same temporary agency worker to the same user undertaking circumvented the very
essence of the provisions of Directive 2008/104. (38) The Court further held in KG that one of the
obligations imposed on Member States by Article 5(5) was the requirement to take appropriate measures to
prevent successive assignments designed to circumvent the provisions of Directive 2008/104 as a whole, (39)
and that Directive 2008/104 ‘seeks to have Member States ensure that temporary agency work at the same
user undertaking does not become a permanent situation …’. (40)

53.      In consequence, the ruling in KG supports the interpretation that any breach of the obligations
imposed by Directive 2008/104 additional to those of Article 5(5) thereof, such as, for example, the
guarantee of equal pay between temporary agency workers and those directly recruited by the user
undertaking to occupy the same job (see Article 5(1) of Directive 2008/104 combined with Article 3(1)(f) of
that directive), (41) is relevant to the decision ultimately made by the referring court, at step (iv) (see
point 48 above) as to whether, taking all the circumstances of the case into account, a permanent employment
relationship was concealed behind successive temporary agency contracts, in a manner inconsistent with
Article 5(5) of Directive 2008/104. It is to be recalled that the situation at issue in the main proceedings
involved 18 extensions over a period of 56 months.

54.      This approach reflects the further finding in KG that the guarantee of the ‘basic working conditions
and employment conditions’ of temporary agency workers’ under Article 5(1) of Directive 2008/104, read in
conjunction with Article 3(1)(f) of Directive 2008/104, is to be interpreted broadly to ensure compliance
with the Charter. (42)

55.      For these reasons, Question 1 should be answered to the effect detailed in point 36 above.

B.      The answer to the second question

56.      Question 2 should be answered to the effect that a Member State law which expressly excludes the
taking into account of periods of assignment prior to a specific date, but which take place after the date for
implementation of Directive 2008/104, such exclusion being relevant to the determination of whether misuse
of temporary agency work has occurred, is inconsistent with Article 5(5) of Directive 2008/104, when it
contracts the length of an assignment period on which a temporary agency worker would otherwise be able
to rely. However, in a horizontal action between two private parties, inconsistent Member State laws
providing for such exclusion are to be disapplied only if this does not compel contra legem interpretation of
Member State law, which is for the referring court to decide.

57.      That is so for the following reasons.

58.      Germany’s implementation of Article 5(5) of Directive 2008/104 was initially limited, under the
second sentence of Paragraph 1(1) of the AÜG, to providing that the ‘assignment of workers to user
undertakings shall be temporary’, (43) with the dedicated remedial regime confined to the sanctions
mentioned above (see point 12). While this might be minimalist implementation, it falls short of the taking of
‘no measures at all to preserve the temporary nature of temporary agency work’, in a manner inconsistent
with Article 5(5) of Directive 2008/104. (44)

59.      If not for the law reform which took effect in Germany from 1 April 2017 (see points 13 to 16 above)
and under the test set out above with respect to Question 1 (see point 36), the applicant would have been able
to argue that, under EU law, an assignment of four years and nine months with the defendant, running from
1 September 2014 to 31 May 2019, amounted, in all the circumstances, to misuse of temporary agency work
in a manner inconsistent with Article 5(5) of Directive 2008/104, given Germany’s obligation to implement
the directive by 5 December 2011. The second sentence of Paragraph 1(1) of the AÜG is to be interpreted in
conformity with this. (45)

60.      However, the reforms to German law entering into force on 1 April 2017 appear to have, in effect,
removed this legal path from beneath the feet of the applicant. The reading of the reforms supported by the
defendant obliterates the period from 1 September 2014 to 1 April 2017 for the purposes of assessing
whether misuse of temporary agency work has taken place, and at the same time meant that the applicant
continued to be affected by the new 18-month maximum limit on the assignment of temporary agency
workers to the same user undertaking set by the legislation concerned.
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61.      It is argued in the written observations of Germany that the change in the law of 1 April 2017 was
merely an instance of Germany passing from a flexible model for implementing Article 5(5) of Directive
2008/104 to a fixed one, by introducing the 18-month cap on the assignment of temporary agency workers to
the same user undertaking.

62.      However, and in the light of the analysis appertaining to Question 1, Germany has exceeded the
discretion afforded to it under Article 5(5) of Directive 2008/104 to set maximum periods for the assignment
of temporary agency workers to the same user undertaking, although Directive 2008/104 does not oblige it to
set such limits, (46) given that, as argued in the written observations of the Commission, the reforms of
1 April 2017 actively prejudice the effet utile of Directive 2008/104, when compared with the legislative
scheme previously in place under the law of that Member State, and are to the detriment of an applicant who
has had the uncontested status throughout the period concerned of being a temporary agency worker under
Article 3(1)(c) of Directive 2008/104, and who has been the subject of ‘assignment’, within the meaning of
Article 3(1)(e) of Directive 2008/104, to the same user undertaking for a period of four years and nine
months post-dating the deadline for implementation of Directive 2008/104, namely 5 December 2011. (47)
Such a situation is inconsistent with Article 10 and recital 21 of Directive 2008/104, as well as with the
obligation to ‘ensure the protection of temporary agency workers’ laid down in Article 2 of that directive,
and Germany’s broader good faith obligations under Article 4 TEU in carrying out tasks which flow from the
Treaties, along with Article 288 TFEU with respect to the binding effect of directives.

63.      Yet, it follows from the settled case-law that the interpretation obligation meets its limits when an
interpretation of Member State law in conformity with EU law would result in a contra legem meaning of
Member State law. (48) It is therefore for the referring court (49) to determine whether the transitional
provision in Paragraph 19(2) of the AÜG which states that ‘assignment ‘periods predating 1 April 2017 shall
not be taken into account in the calculation of the maximum assignment period laid down in
Paragraph 1(1b) …’ cannot be interpreted, account being taken of ‘the whole body of domestic law’ (50) in
any way other than by removing from the applicant any entitlement to rely on the full assignment period of
four years and nine months, which took place from 1 September 2014 to 31 May 2019, and which was
provided for under German law until 1 April 2017.

64.      In other words, can the result envisaged by Directive 2008/104 only be achieved by interpreting
Paragraph 1(1b) and Paragraph 19(2) of the AÜG contra legem? For example, once the whole body of
German law has been taken into account, could these provisions be read as not displacing in its entirety the
previous legal regime in place, and vesting temporary agency workers with the option of asserting misuse of
temporary agency work by reference to the criteria established in KG and detailed in the answer to
Question 1 with respect to the whole assignment period? If contra legem interpretation is what it takes to
achieve such a result, then, under the established case-law of the Court, the remedial route left open to the
applicant lies in an action for state liability against Germany, under the Francovich rules, (51) for breach of
its obligations under Article 5(5) of Directive 2008/104 to ‘take appropriate measures … with a view to
preventing misuse in the application of this Article and, in particular, to preventing successive assignments
designed to circumvent the provisions of this Directive’. (52)

65.      Finally, the Court has held that provisions of the Charter that are sufficient of themselves and which
not need to be made more specific by provisions of EU or national law in order to confer on individuals
rights, (53) like Articles 21 and 47 (54) and Article 31(2), (55) may be relied on as such, and result in an
obligation to disapply if need be any contrary provision of national law, even in horizontal disputes in which
the prohibition on contra legem interpretation of Member State law would otherwise be operative. However,
contrary to arguments made in the applicant’s written observations, Article 31(1) of the Charter is not such a
provision.

66.      This is so because the Court has held that ‘the national court is not required, solely on the basis of EU
law, to disapply a provision of national law which is incompatible with a provision of the Charter of
Fundamental Rights of the European Union which, … does not have direct effect’. (56) Given the open-
ended nature of the text of Article 31(1) of the Charter, which states that every ‘worker has the right to
working conditions which respect his or her health, safety and dignity’, that article does not meet the
essential prerequisites of direct effect of being sufficiently clear, unconditional and precise. (57) That being
so, it cannot be relied on to oblige the referring court, acting within its jurisdiction, (58) to disapply
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Paragraph 1(1b) and Paragraph 19(2) of the AÜG should the referring court consider their texts to be contra
legem to the guarantees derived from Article 5(5) of Directive 2008/104.

67.      It is for these reasons that the second question should be answered in the sense set out in point 56
above.

C.      The answer to the third question

68.      Question 3 should be answered to the effect that a temporary agency worker has no entitlement under
Directive 2008/104 to the establishment of a permanent employment relationship with a user undertaking in
the event of a finding of misuse of temporary agency work under Article 5(5) of Directive 2008/104.
However, should the referring court rule, after taking the whole body of the law of the Member State
concerned into account, that interpreting that law in conformity with Article 5(5) of Directive 2008/104 does
not compel contra legem interpretation of Member State law, it is to determine whether adequate
administrative or judicial procedures are available to ensure fulfilment of the obligations derived from
Directive 2008/104, and guarantee that the law of the Member State concerned provides effective,
proportionate, and dissuasive penalties, as required by Article 10 of that directive, subject to the limitations
of the established case-law.

69.      In KG the Court held that Article 5(5) of Directive 2008/104 cannot be interpreted in the same manner
as Clause 5 of the framework agreement on fixed-term work concluded on 18 March 1999, set out in the
Annex to Directive 1999/70/EC. (59) In Sciotto (60) it was held, inter alia, that the specific obligation to
prevent abuse arising from the use of successive fixed-term employment contracts, detailed in Clause 5 of
the abovementioned framework agreement, meant that the absence, even in the case of abuse, for workers in
the operatic and orchestral foundations sector, of a facility for the transformation of their fixed-term
employment contracts into an employment relationship of indefinite duration (in the absence of other forms
of protection such as the setting of a limit to the possibility of having recourse to fixed-term contract), meant
that there was no effective measure, within the meaning of the relevant case-law pertinent to the framework
agreement, punishing the abuse of successive fixed-term contracts. (61)

70.      However, the Court held in KG that Clause 5 of the framework agreement ‘lays down specific
obligations to prevent abuse arising from the use of successive fixed-term employment contracts, the same
cannot be said of the first sentence of Article 5(5) of Directive 2008/104’. (62) The interpretation of Clause 5
of the framework agreement could not therefore be transposed to Article 5(5) of Directive 2008/104. (63)
Advocate General Sharpston in KG made specific reference to the findings in Sciotto on the transformation
of fixed-term contracts to contracts of indefinite duration before concluding that Sciotto could not be
transposed to Article 5(5) of Directive 2008/104, this provision imposing no detailed and specific
obligations. (64)

71.      Thus, the answer to Question 3 is in the negative.

72.      With regard to the obligations of the referring court under Article 10 of Directive 2008/104, the first
paragraph thereof reaffirms the right to an effective remedy under Article 47 of the Charter. (65) The
requirement of the provision of effective, proportionate and dissuasive remedies, as guaranteed by the second
paragraph of Article 10, requires Member States to introduce measures which are sufficiently effective to
achieve the aim of Directive 2008/104, (66) and which provide a genuinely dissuasive effect. (67) EU law
does not require Member State courts to create remedies to ensure the protection of rights that parties derive
from EU law other than those established by national law, (68) unless ‘the structure of the domestic legal
system concerned were such that there were no remedy’. (69) This is to the exclusion, however, of a remedy
entailing the declaration of a contract of permanent employment between a temporary agency worker and a
user undertaking (for the reasons referred to in points 69 to 70 above) (70) or a contra legem interpretation of
Member State law (points 63 to 64 above).

D.      The answer to the fourth question

73.      Question 4 is to be answered to the effect that the extension of the individual maximum assignment
period can be left to the discretion of the parties to a collective agreement, including parties to a collective
agreement who exercise competence over only the sector in which the user undertaking is active. However,
the answer to Question 2 applies equally to such agreements.
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74.      As pointed out in the written observations of Germany, Member States are free to leave the
implementation of social policy objectives to the social partners, (71) and recourse to collective agreements
is expressly provided for in Directive 2008/104, (72) it being immaterial whether parties to a collective
agreement exercise competence not over the employment relationship of the temporary agency worker
concerned, but over the sector in which the user undertaking is active. (73) However, the supplementary
company-level central works council agreement (concluded between the defendant and the central works
council) of 20 September 2017 provides, inter alia, that in manufacturing, the assignment of temporary
workers is not to exceed 36 months. For temporary workers who were already employed on 1 April 2017,
only periods postdating 1 April 2017 are to count towards calculating the maximum assignment period of
36 months. As explained in points 56 to 67, this preclusion is inconsistent with Article 5(5) of Directive
2008/104, so that the law elaborated in those points applies equally to such collective agreements.

V.      Conclusion

75.      I therefore propose that the response to the Landesarbeitsgericht Berlin-Brandenburg (Higher Labour
Court, Berlin-Brandenburg, Germany) should be as follows:

(1)      In determining whether the first sentence of Article 5(5) of Directive 2008/104 of the European
Parliament and of the Council of 19 November 2008 on temporary agency work, read in
conjunction with the word ‘temporarily’ in Article 1 of Directive 2008/104, precludes the
assignment of a temporary agency worker to the same user undertaking, over a period in excess
of 55 months, to a job which is permanent and not performed for cover, a Member State court is
required, as a matter of EU law, to undertake the following analysis:

(i)      Has the successive assignment of a temporary agency worker to the same user undertaking
resulted in a period of service that is no longer what can reasonably be regarded as
assignment to a user undertaking ‘to work temporarily’ under Article 1(1) of Directive
2008/104?

(ii)      Has any objective explanation been given for the decision of the user undertaking to have
recourse to a series of successive temporary agency contracts?

(iii)      Have any of the provisions of Directive 2008/104 been circumvented?

(iv)      Weighing all these factors, and taking all the circumstances of into account, was a
permanent employment relationship concealed behind successive temporary agency
contracts, in a manner inconsistent with Article 5(5) of Directive 2008/104?

(2)      A Member State law which expressly excludes the taking into account of periods of assignment
prior to a specific date, but which take place after the date for implementation of Directive
2008/104, such exclusion being relevant to the determination of whether misuse of temporary
agency work has occurred, is inconsistent with Article 5(5) of Directive 2008/104, when it
contracts the length of an assignment period on which a temporary agency worker would
otherwise be a able to rely. However, in a horizontal action between two private parties,
inconsistent Member State laws providing for such exclusion are to be disapplied only if this
does not compel contra legem interpretation of Member State law, which is for the referring
court to decide.

(3)      A temporary agency worker has no entitlement under Directive 2008/104 to the establishment of
a permanent employment relationship with a user undertaking in the event of a finding of misuse
of temporary agency work under Article 5(5) of Directive 2008/104. However, should the
referring court rule, after taking the whole body of the law of the Member State concerned into
account, that interpreting that law in conformity with Article 5(5) of Directive 2008/104 does not
compel contra legem interpretation of Member State law, it is to determine whether adequate
administrative or judicial procedures are available to ensure the fulfilment of the obligations
derived from Directive 2008/104, and guarantee that the law of the Member State concerned
provides effective, proportionate, and dissuasive penalties, as required by Article 10 of that
directive, subject to the limitations of the established case-law.
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(4)      The extension of the individual maximum assignment period can be left to the discretion of the
parties to a collective agreement, including parties to a collective agreement who exercise
competence over only the sector in which the user undertaking is active. However, the answer to
Question 2 applies equally to such agreements.
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