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OPINION OF ADVOCATE GENERAL
RANTOS
delivered on 11 November 2021 (1)
Case C‑485/20
XXXX
v
HR Rail SA
(Request for a preliminary ruling from the Conseil d’État (Council of State, Belgium))

(Reference for a preliminary ruling – Social policy – Directive 2000/78/EC – Equal treatment in
employment and occupation – Prohibition of any discrimination based on disability – Person
completing a training period in the context of his recruitment – Worker permanently unfit to carry out
the post to which he was assigned – Article 5 – Reasonable accommodation – Obligation to reassign
that worker to another post for which he is competent, capable and available – Disproportionate
burden)

I.

Introduction

1.
A worker, XXXX (‘the applicant’), recruited by the company HR Rail SA, became permanently unfit,
during his traineeship, to hold the post to which he had been assigned, due to the onset of a disability. He was
then dismissed due to incapacity. The applicant contested that decision, arguing that he was discriminated
against on the grounds of disability.
2.
In such a situation, was his employer obliged, pursuant to Directive 2000/78/EC (2) and in order to
avoid any discrimination on grounds of disability, to assign the applicant to another post for which he was
competent, capable and available? That, in essence, is the question asked by the Conseil d’État (Council of
State, Belgium).
3.
This question will lead the Court to consider, in particular, the application of that directive to persons
undergoing a traineeship as part of their recruitment and the scope of the concept of ‘reasonable
accommodation’, within the meaning of Article 5 of that directive, read in the light of the United Nations
Convention on the Rights of Persons with Disabilities, which was concluded in New York on 13 December
2006 (3) and entered into force on 3 May 2008 (‘the UN Convention’), and of the Charter of Fundamental
Rights of the European Union (‘the Charter’).
II. Legal context
A.

International law
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Article 1 of the UN Convention, entitled ‘Purpose’, states:
‘The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment
of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect
for their inherent dignity.
Persons with disabilities include those who have long-term physical, mental, intellectual or sensory
impairments which in interaction with various barriers may hinder their full and effective participation
in society on an equal basis with others.’

5.

Article 2 of that convention, entitled ‘Definitions’, states in its third and fourth paragraphs:
‘For the purpose of this Convention:
…
“Discrimination on the basis of disability” means any distinction, exclusion or restriction on the basis
of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or
exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field. It includes all forms of discrimination, including
denial of reasonable accommodation;
“Reasonable accommodation” means necessary and appropriate modification and adjustments not
imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise on an equal basis with others of all human rights and
fundamental freedoms’.

6.
Article 5 of that convention, entitled ‘Equality and non-discrimination’, provides, in paragraph 3
thereof:
‘In order to promote equality and eliminate discrimination, States Parties shall take all appropriate
steps to ensure that reasonable accommodation is provided.’
7.

Article 27 of that convention, entitled ‘Work and employment’, provides in paragraph 1:
‘States Parties recognise the right of persons with disabilities to work, on an equal basis with others;
this includes the right to the opportunity to gain a living by work freely chosen or accepted in a labour
market and work environment that is open, inclusive and accessible to persons with disabilities. States
Parties shall safeguard and promote the realisation of the right to work, including for those who acquire
a disability during the course of employment, by taking appropriate steps, including through
legislation, to, inter alia:
(a)

prohibit discrimination on the basis of disability with regard to all matters concerning all forms
of employment, including conditions of recruitment, hiring and employment, continuance of
employment, career advancement and safe and healthy working conditions;

…
(h)

promote the employment of persons with disabilities in the private sector through appropriate
policies and measures, which may include affirmative action programmes, incentives and other
measures;

(i)

ensure that reasonable accommodation is provided to persons with disabilities in the workplace;

…’
8.
The UN Convention was approved on behalf of the European Community by Decision
2010/48/EC. (4)
B.

European Union law
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Recitals 16, 17, 20 and 21 of Directive 2000/78 state:
‘(16)

The provision of measures to accommodate the needs of disabled people at the workplace
plays an important role in combating discrimination on grounds of disability.

(17)

This Directive does not require the recruitment, promotion, maintenance in employment or
training of an individual who is not competent, capable and available to perform the essential
functions of the post concerned or to undergo the relevant training, without prejudice to the
obligation to provide reasonable accommodation for people with disabilities.

…

10.

(20)

Appropriate measures should be provided, i.e. effective and practical measures to adapt the
workplace to the disability, for example adapting premises and equipment, patterns of working
time, the distribution of tasks or the provision of training or integration resources.

(21)

To determine whether the measures in question give rise to a disproportionate burden, account
should be taken in particular of the financial and other costs entailed, the scale and financial
resources of the organisation or undertaking and the possibility of obtaining public funding or
any other assistance.’

Article 1 of that directive, entitled ‘Purpose’, states:
‘The purpose of this Directive is to lay down a general framework for combating discrimination on the
grounds of religion or belief, disability, age or sexual orientation as regards employment and
occupation, with a view to putting into effect in the Member States the principle of equal treatment.’

11.

Article 2 of that directive, entitled ‘Concept of discrimination’, provides, in paragraph 1 thereof:
‘For the purposes of this Directive, the “principle of equal treatment” shall mean that there shall be no
direct or indirect discrimination whatsoever on any of the grounds referred to in Article 1.’

12.

Article 3 of that directive, entitled ‘Scope’, provides, in paragraph 1:
‘Within the limits of the areas of competence conferred on the Community, this Directive shall apply to
all persons, as regards both the public and private sectors, including public bodies, in relation to:
(a)

conditions for access to employment, to self-employment or to occupation, including selection
criteria and recruitment conditions, whatever the branch of activity and at all levels of the
professional hierarchy, including promotion;

(b)

access to all types and to all levels of vocational guidance, vocational training, advanced
vocational training and retraining, including practical work experience;

(c)

employment and working conditions, including dismissals and pay;

…’
13.

Article 5 of Directive 2000/78, entitled ‘Reasonable accommodation for disabled persons’, provides:
‘In order to guarantee compliance with the principle of equal treatment in relation to persons with
disabilities, reasonable accommodation shall be provided. This means that employers shall take
appropriate measures, where needed in a particular case, to enable a person with a disability to have
access to, participate in, or advance in employment, or to undergo training, unless such measures
would impose a disproportionate burden on the employer. This burden shall not be disproportionate
when it is sufficiently remedied by measures existing within the framework of the disability policy of
the Member State concerned.’

14.

Article 7 of the directive, entitled ‘Positive action’, provides:
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‘1.
With a view to ensuring full equality in practice, the principle of equal treatment shall not
prevent any Member State from maintaining or adopting specific measures to prevent or compensate
for disadvantages linked to any of the grounds referred to in Article 1.
2.
With regard to disabled persons, the principle of equal treatment shall be without prejudice to the
right of Member States to maintain or adopt provisions on the protection of health and safety at work
or to measures aimed at creating or maintaining provisions or facilities for safeguarding or promoting
their integration into the working environment.’
C.

Belgian law

15. Article 3 of the loi tendant à lutter contre certaines formes de discrimination (Law to combat certain
forms of discrimination), of 10 May 2007, (5) in the version applicable to the dispute in the main
proceedings (‘the Law of 10 May 2007’), states:
‘The purpose of this Law is to create, as regards the matters referred to in Article 5, a general
framework for combating discrimination on the grounds of age, sexual orientation, marital status, birth,
property, religious or philosophical belief, political belief, trade union conviction, language, current or
future state of health, disability, physical or genetic characteristic or social origin.’
16.

Article 4 of that law provides:
‘For the purposes of this Act, the following definitions shall apply:
…
4°

protected criteria: age, sexual orientation, marital status, birth, property, religious or
philosophical conviction, political belief, trade union conviction, language, current or future state
of health, disability, physical or genetic characteristic, social origin;

…
12°

reasonable adjustments: appropriate measures, based on the needs of a given situation, in order
to enable a person with a disability to have access to, participate in and advance in the areas to
which that law applies, unless those measures create a disproportionate burden on the person who
has to adopt them. This burden shall not be disproportionate when it is sufficiently remedied by
existing measures within the framework of the public policy with regard to disabled persons;

…’
17.

Article 14 of that law provides as follows:
‘In matters falling within the scope of this Act, any form of discrimination is prohibited. For the
purposes of this title, discrimination means:
…
–

refusal to make reasonable accommodation for a disabled person.’

III. The dispute in the main proceedings, the question referred and the proceedings before the
Court of Justice
18. The applicant was recruited by HR Rail (6) as a specialist maintenance technician for the maintenance
of railway tracks. On 21 November 2016, he began his traineeship with Infrabel.
19. In December 2017, he was diagnosed with a heart condition requiring the fitting of a pacemaker, a
device which is sensitive to the electromagnetic fields emitted, inter alia, by railway tracks. On 12 June 2018,
the applicant was recognised as disabled by the service public federal Sécurité sociale (Federal Public
Service for Social Security, Belgium).
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20. On 28 June 2018, he was examined at the Centre régional de la médecine de l’administration (the
company’s Regional Medical Centre, Belgium), an examination which led HR Rail to declare him
permanently unfit to perform the duties for which he had been recruited. The applicant was told that, pending
the decision to dismiss him, he could occupy a post suited to his state of health, which met the following
requirements: ‘moderate activity, no exposure to magnetic fields, not at altitude or exposed to vibrations’.
Following that decision, the applicant was assigned to the post of warehouseman within Infrabel. On 1 July
2018, he lodged an appeal against that decision with the commission d’appel de la médecine de
l’administration (the company’s Medical Appeals Board, Belgium).
21. By letter of 19 July 2018, HR Rail informed the applicant that he would receive ‘personalised support
in order to find a new job with [it]’ and that he would shortly be called for an interview for that purpose. By
letter of 29 August 2018, the applicant was informed that the date of that interview was set for 18 September
2018.
22. On 3 September 2018, the company’s Medical Appeals Board confirmed the decision of medical
unfitness taken in respect of the applicant.
23. By letter of 26 September 2018, the senior adviser – head of the relevant department of HR Rail –
informed the applicant that he would be dismissed with effect from 30 September 2018, with a ban on his
recruitment for a period of five years to the grade at which he had been recruited.
24. On 26 October 2018, the Managing Director of HR Rail informed the applicant that the company’s
articles of association and the general rules for the allocation of jobs in the company provided that ‘the
traineeship of a member of staff who is declared totally and permanently unfit shall be terminated where he
or she is no longer able to carry out the duties attaching to his or her grade’ and that, consequently, ‘the letter
which [he] [was] sent relating to personalised support for staff who are unfit on medical grounds [was] not
applicable’.
25. On 26 November 2018, the applicant brought an action before the Conseil d’État (Council of State),
the referring court, seeking the annulment of the decision of the senior adviser – head of department
concerned – to dismiss him with effect from 30 September 2018.
26. The referring court noted that the Law of 10 May 2007, which transposes Directive 2000/78 into
Belgian law, prohibits direct and indirect discrimination on the grounds of, inter alia, current and future state
of health and of disability.
27. In this case, according to the referring court, it is neither open to dispute nor disputed that the cause of
the decision that the applicant was unfit must be classified as a disability within the meaning of the Law of
10 May 2007. The applicant, by reason of his condition which necessitated the fitting of a pacemaker, no
longer fulfilled an essential and fundamental occupational requirement of his role as a specialised
maintenance worker, which involves being subjected to the electromagnetic fields emitted by the railway
tracks. The referring court deduced therefrom that the decision to dismiss him could only constitute unlawful
discrimination if it was shown that HR Rail failed to provide the required reasonable accommodation.
28. In this respect, the applicant argues that he could have been reassigned to another post, in particular
that of a warehouseman to which he had been temporarily assigned pending his dismissal, and that such
reassignment constituted a reasonable accommodation which his employer was required to provide under the
Law of 10 May 2007. For its part, HR Rail submits that it was not possible to provide reasonable
accommodation for the applicant to continue to perform his function as a specialist maintenance officer.
29. The national court states that the question as to whether ‘reasonable accommodation’ within the
meaning of the Law of 10 May 2007 means the possibility of assigning another post to a person who, owing
to the onset of a disability, is no longer able to occupy the post to which he or she was assigned, is not
assessed in a consistent manner in the national case-law.
30. Furthermore, recitals 17, 20 and 21 of Directive 2000/78 do not make it possible to determine with
certainty whether the obligation to provide reasonable accommodation for disabled persons entails the
obligation to assign the person concerned to another job within the undertaking.
É
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31. It was in those circumstances that the Conseil d’État (Council of State) decided to stay the
proceedings and to refer the following question to the Court of Justice for a preliminary ruling:
‘Is Article 5 of [Directive 2000/78] to be interpreted as meaning that an employer has an obligation, in
relation to a person who, due to his or her disability, is no longer capable of performing the essential
functions of the post to which he or she was assigned, to assign him or her to another post, for which
he or she has the requisite skills, capabilities and availability, where such a measure would not impose
a disproportionate burden on the employer?’
32. Written observations were lodged by the applicant, HR Rail, the Belgian, Greek and Portuguese
Governments and by the European Commission.
IV.

Analysis

33. By its question, the national court asks, in essence, whether Article 5 of Directive 2000/78 is to be
interpreted as meaning that, where a worker, including one completing a traineeship in the context of his or
her recruitment, becomes permanently unfit, due to the onset of a disability, to occupy the post to which he or
she has been assigned, his or her employer is required, as a matter of ‘reasonable accommodation’ under that
article, to reassign him or her to another post for which he or she has the necessary skill, capability and
availability and where such a measure does not impose a disproportionate burden on the employer.
34. As a preliminary point, it should be noted that it is clear from the title of, and preamble to, Directive
2000/78, as well as from its content and purpose, that it is intended to establish a general framework for
ensuring that everyone benefits from equal treatment ‘in matters of employment and occupation’ by
providing effective protection against discrimination based on any of the grounds listed in Article 1 thereof,
which include disability. (7) Thus, the purpose of the directive, as regards employment and occupation, is to
combat all forms of discrimination on grounds of disability. (8)
35. It is important, in the first place, to ascertain whether a person such as the applicant falls within the
scope of Directive 2000/78 (A) and, in the second place, to determine the scope of the concept of ‘reasonable
accommodation’, within the meaning of Article 5 of that directive, with regard to the reassignment of a
disabled person to another post within the undertaking (B).
A.

The scope of Directive 2000/78

36. I note, first of all, that it is clear from the referring decision that the applicant was recruited by HR
Rail, a public limited company, which means that he is a public sector worker. He was dismissed because he
became permanently unfit for the post for which he had been recruited.
37. It must therefore be concluded that the applicant falls within the scope of Directive 2000/78. It
follows from Article 3(1)(c) of that directive that it applies, within the limits of the areas of competence
conferred on the EU, ‘to all persons, as regards both the public and private sectors, including public bodies’,
in relation to ‘employment and working conditions, including dismissals and pay’. (9)
38. Next, the referring court states that the applicant has a ‘disability’ within the meaning of the Law of
10 May 2007. In this respect, the fact that the applicant is recognised as a disabled person, within the
meaning of national law, does not mean that he has a ‘disability’ within the meaning of Directive
2000/78, (10) which is an autonomous concept of EU law that must be interpreted in a uniform manner
throughout the European Union.
39. As regards that directive, it must be recalled that the European Union approved the UN Convention on
Disabilities by Decision 2010/48. The provisions of the convention are therefore, from the time of that
decision’s entry into force, an integral part of the European Union legal order. Moreover, according to the
appendix to Annex II to that decision, which concerns independent living and social inclusion, work and
employment, Directive 2000/78 is one of the EU acts relating to matters governed by that convention. It
follows that the UN Convention may be relied on for the purposes of interpreting that directive, which must,
as far as possible, be interpreted in a manner consistent with that convention. (11)
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40. It is for that reason that, following the European Union’s approval of the UN Convention, the Court
has taken the view that the concept of ‘disability’ within the meaning of Directive 2000/78 must be
understood as referring to a limitation of capacity which results in particular from long-term physical, mental
or psychological impairments which, in interaction with various barriers, may hinder the full and effective
participation of the person concerned in professional life on an equal basis with other workers. (12)
41. In interpreting Directive 2000/78, the Court has thus adopted, like the UN Convention, the social
concept of disability, which is based on a context-sensitive approach, according to the interaction between
the person’s impairment and the reaction of society or the organisation of society to accommodate a person
with an impairment, rather than the medical notion of disability, which attaches particular importance to the
person himself or herself and to his or her impairment which makes it difficult for him or her to adapt to or
integrate into his or her surrounding societal environment. (13)
42. In the present case, it follows from the order for reference that the applicant was recruited as a
maintenance worker specialising in the maintenance of railway tracks. Following his recruitment, he suffered
from a health problem requiring the fitting of a pacemaker, a device which is sensitive to the electromagnetic
fields emitted, in particular, by railway tracks. He has therefore become permanently unfit to perform the
essential functions of the post concerned.
43. Subject to verification by the referring court, I am of the view that, in the light of these factors, the
applicant has suffered a lasting limitation of his capacity, resulting from physical impairments, which, in
interaction with various barriers may hinder his full and effective participation in professional life on an
equal basis with other workers, and that he must be classified as a ‘disabled person’ within the meaning of
Directive 2000/78.
44. Finally, it is clear from the order for reference that, at the time of his dismissal, the applicant was
completing a traineeship as part of his recruitment. It must be ascertained whether, as a trainee, he falls
within the scope of Directive 2000/78.
45. In this respect, I note that, in view of its wording, this directive does not concern only those who are
permanently recruited. Pursuant to Article 3(1)(a) and (b) of the directive, it applies to the conditions for
access to employment, to self-employment or to occupation and to access to all types and to all levels of
vocational guidance, vocational training, advanced vocational training and retraining. In the present case, the
applicant’s situation as a trainee concerns his access to employment and work.
46. I would add that, from a purposive point of view, a person completing a traineeship as part of his or
her recruitment is, by definition, in a more vulnerable position than a person who has a stable job. For such a
trainee, it is more difficult to find another job in the event of a disability rendering him or her unfit for the
job for which he or she was recruited, especially if he or she is at the beginning of his or her professional
career. In these circumstances, it seems to me justified to ensure the protection of such a trainee against
discrimination.
47. I am therefore of the opinion that a person completing a traineeship as part of his or her recruitment
falls within the scope of Directive 2000/78, in this case, as regards the provisions on disability.
48. That interpretation finds support in the Court’s case-law. As already noted by that case-law, the
concept of ‘worker’, within the meaning of Directive 2007/78, is the same as in Article 45 TFEU. (14) As
regards the classification of ‘worker’, within the meaning of that article, the Court has consistently held that
that concept has an autonomous meaning and must not be interpreted narrowly. (15) The concept of ‘worker’
in EU law thus extends to a person who serves a traineeship or periods of apprenticeship in an occupation
that may be regarded as practical preparation related to the actual pursuit of the occupation in question,
provided that the periods are served under the conditions of genuine and effective activity as an employed
person, for and under the direction of an employer. (16)
49. In the present case, it is not disputed that the applicant, in the context of his traineeship, was carrying
out a real and effective activity as an employed person for and under the direction of an employer, and that
he should therefore be classified as a ‘worker’ within the meaning of Directive 2000/78.
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50. Furthermore, it should be noted that the scope of application of the UN Convention is broadly
understood. Article 27(1)(a) of that convention provides that States Parties shall safeguard and promote the
realisation of the right to work, including for those who acquire a disability in the course of employment, by
taking appropriate measures, including through legislation, to prohibit discrimination on the basis of
disability with regard to all matters concerning all forms of employment, including conditions of recruitment,
hiring and employment, continuance of employment, career advancement and safe and healthy working
conditions. As stated in point 39 of this Opinion, Directive 2000/78 must be interpreted, as far as possible, in
conformity with the UN Convention.
51. Therefore, in addition to the fact that the applicant was dismissed within the meaning of Article 3(1)
(c) of that directive, in my view, in his capacity as a person undergoing a traineeship in connection with his
recruitment, he also falls within the meaning of Article 3(1)(a) of that directive.
52. Therefore, I am of the opinion that a person such as the applicant falls within the scope of Directive
2000/78.
B.
Scope of the concept of ‘reasonable accommodation’, within the meaning of Article 5 of
Directive 2000/78
53. The national court wonders whether the concept of ‘reasonable accommodation’, within the meaning
of Article 5 of Directive 2000/78, includes the obligation, in respect of a person who has become
permanently unfit to occupy his or her post because of the onset of a disability, to reassign him or her to
another post within the undertaking.
54. According to Article 5 of that directive, ‘in order to guarantee compliance with the principle of equal
treatment in relation to persons with disabilities, reasonable accommodation shall be provided. This means
that employers shall take appropriate measures, where needed in a particular case, to enable a person with a
disability to have access to, participate in, or advance in employment, or to undergo training, unless such
measures would impose a disproportionate burden on the employer. This burden shall not be disproportionate
when it is sufficiently remedied by measures existing within the framework of the disability policy of the
Member State concerned’.
55. As a preliminary point, I note that, pursuant to the third paragraph of Article 2 of the UN Convention,
discrimination on the grounds of disability includes all forms of discrimination, including denial of
reasonable accommodation. Therefore, assuming that HR Rail was obliged to reassign the applicant to
another job, he was discriminated against on the grounds of disability within the meaning of that convention
and Directive 2000/78 when he was dismissed for being unfit to perform the duties for which he had been
recruited. (17)
56. As noted by Advocate General Kokott (18) and Advocate General Wahl, (19) the rationale behind the
requirement of reasonable accommodation is to strike a fair balance between the needs of persons with
disabilities and those of the employer.
57. It is clear from recital 20 of Directive 2000/78, on reasonable accommodation, that ‘appropriate
measures should be provided, i.e. effective and practical measures to adapt the workplace to the disability,
for example adapting premises and equipment, patterns of working time, the distribution of tasks or the
provision of training or integration resources’.
58. Of course, as HR Rail points out in its written observations, this recital refers to ‘the workplace’. It
deduces from this that the reasonable accommodation is limited to the job assigned and cannot be used to
give the disabled worker another job.
59. However, in my view, Article 5 of Directive 2000/78, read in the light of recitals 17 and 20 thereof,
must be understood as meaning that, as a matter of priority and as far as possible, the employer must
accommodate the job which the worker had prior to the onset of the disability. The objective is, using an
approach based on the social concept of disability, to adapt the working environment of the disabled person
in order to enable him or her to participate fully and effectively in professional life on an equal basis with
other workers. This accommodation requires that, where possible, practical measures be implemented by the
employer in order for the disabled person to remain in employment.
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60. In the judgment of 11 April 2013, HK Danmark (C‑335/11 and C‑337/11, EU:C:2013:222; ‘the
judgment in HK Danmark’), the Court held that recital 20 of Directive 2000/78 provides a non-exhaustive
list of appropriate measures, which may be physical, organisational and/or educational. (20)
61. In the main proceedings, as the national court states, given the nature of the applicant’s disability, no
physical, organisational and/or educational measures can be adopted to enable him to retain his post as a
maintenance worker specialising in the maintenance of railway tracks. Indeed, the fitting of a pacemaker, a
device sensitive to the electromagnetic fields emitted by the railways, makes it impossible for the applicant
to remain in his job. The adaptation of the premises or an adjustment of the equipment, of the patterns of
working time, of the distribution of tasks or the provision of training or integration resources cannot
therefore constitute appropriate measures within the meaning of Article 5 of Directive 2000/78 in the specific
situation of the applicant.
62. However, his disability is not such as to exclude him from all working life. The question is then
whether, in such a situation, the employer is obliged, in so far as possible, to reassign such a disabled worker
to another post within the undertaking. To the best of my knowledge, the Court has not yet ruled on this
issue, which is of considerable practical importance. (21)
63. I am of the view that this question should be answered in the affirmative. Article 5 of Directive
2000/78 merely states that reasonable accommodation shall be provided to enable a disabled person to have
access to, participate in, or advance in employment, or to receive training. Consequently, that article does not
limit the measures adopted to the position occupied by the disabled worker. On the contrary, access to a job
and the provision of training leaves open the possibility of an assignment to another job. Furthermore, as
stated in recital 16 of that directive, the provision of measures to accommodate the needs of disabled people
at the workplace plays an important role in combating discrimination on grounds of disability.
64. In this regard, in the judgment in HK Danmark, the Court noted that, in accordance with the fourth
paragraph of Article 2 of the UN Convention, ‘reasonable accommodation’ is ‘necessary and appropriate
modifications and adjustments not imposing a disproportionate or undue burden, as needed in a particular
case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all
human rights and fundamental freedoms’. The Court deduced therefrom that that provision prescribes a
broad definition of the concept of ‘reasonable accommodation’. (22) Thus, with respect to Directive 2000/78,
that concept must be understood as referring to the elimination of the various barriers that hinder the full and
effective participation of persons with disabilities in professional life on an equal basis with other
workers. (23)
65. Therefore, in that judgment, the Court held that the reduction of working time, even if it were not
covered by the concept of ‘pattern of working time’, could be regarded as an accommodation measure
referred to in Article 5 of the directive, in a case in which reduced working hours make it possible for the
worker to continue employment, in accordance with the objective of that article. (24) The Court has therefore
recognised as reasonable accommodation a measure which is not explicitly referred to in recital 20 of the
directive. (25)
66. Furthermore, Article 27(1)(a) of the UN Convention, already cited, states that States Parties shall
safeguard and promote the exercise of the right to work, by taking appropriate measures, including through
legislation, to prohibit discrimination on the grounds of disability with regard to all matters concerning all
forms of employment, including continuance of employment.
67. Moreover, in addition to Article 21 of the Charter, which provides for the prohibition of any
discrimination on grounds of disability, (26) Article 26 thereof states that the European Union recognises and
respects the right of persons with disabilities to benefit from measures designed to ensure their
independence, social and occupational integration and participation in the life of the community. (27)
68. It follows from the above that, as far as possible, people with disabilities should be kept in
employment rather than being dismissed for unfitness, which should only be a last resort. (28) More
generally, I think it is important to stress that society cannot progress if it excludes people with disabilities,
especially with regard to employment and work. In this regard, reasonable accommodation is a preventive
measure to maintain the employment of disabled persons. (29)
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69. In those circumstances, I am of the view that it follows from the wording of Directive 2000/78, read in
the light of the UN Convention and the Charter, and from the case-law of the Court, that, where a worker
becomes permanently unfit to hold his or her post because of the onset of a disability, his or her reassignment
to another post is likely to constitute an appropriate measure in the context of reasonable accommodation
within the meaning of Article 5 of that directive. (30)
70. For its part, the Committee on the Rights of Persons with Disabilities, established under the UN
Convention, (31) also adopts a broad interpretation of the concept of ‘reasonable accommodation’ within the
meaning of Article 5 of that convention, which includes the reassignment of the disabled person to another
post.
71. In the Views adopted under Article 5 of the Optional Protocol, concerning Communication
No 34/2015, of 29 April 2019, (32) that committee considered that the rules which prevented the disabled
person concerned from being assigned to modified duty did not guarantee the rights that that person derived
from the UN Convention, in particular the possibility of having his or her particular disability assessed with a
view to enhancing his or her ability to perform alternative or other supplementary functions. (33)
72. It is true that the EU has not approved the Optional Protocol to the UN Convention and the Committee
on the Rights of Persons with Disabilities is not a judicial body. Nevertheless, it is of interest that that
committee adopts the same interpretation as the one I advocate, with a view to protecting disabled people at
work. (34)
73. In the event that no reasonable accommodation measures allow the disabled person to retain the post
to which he or she has been assigned, it follows from the wording of Directive 2000/78 that the reassignment
of that worker to another post presupposes that two cumulative conditions are met.
74. In this regard, first, the directive, according to recital 17 thereof, does not require the recruitment,
promotion, maintenance in employment or training of an individual who is not competent, capable and
available to perform the essential functions of the post concerned or to undergo the relevant training, without
prejudice to the obligation to provide reasonable accommodation for people with disabilities. I infer from
that recital, read broadly, that the obligation to reassign a disabled worker to another post within the
undertaking presupposes that he or she is competent, capable and available to perform the essential functions
of that new post. Beyond that recital, it is a rule dictated by common sense.
75. In the present case, it is apparent from the order for reference that the applicant had been reassigned to
a position as a warehouseman before his dismissal on 30 September 2018. Furthermore, as the national court
stated, the applicant argued before it that he had extensive professional experience as a warehouseman.
Therefore, it is for that court to verify that the applicant was competent, capable and available to occupy the
post to which he was reassigned. Having regard to the wording of the question referred for a preliminary
ruling, that court appears to consider that to be the case in the main proceedings.
76. Second, as stated in Article 5 of Directive 2000/78, reasonable accommodation measures must not
impose a disproportionate burden on the employer. Recital 21 of the directive specifies that to ‘determine
whether the measures in question give rise to a disproportionate burden, account should be taken in particular
of the financial and other costs entailed, the scale and financial resources of the organisation or undertaking
and the possibility of obtaining public funding or any other assistance’.
77. The obligation imposed by Article 5 of Directive 2000/78 to take appropriate measures, where
needed, is aimed at all employers. (35) Nevertheless, the possibility of assigning a disabled person to another
job is, in my view, aimed at the situation where there is at least one vacancy which the worker concerned is
able to occupy, so as not to impose a disproportionate burden on the employer. (36) As the Commission
stressed in its written observations, the reassignment of a disabled worker should not result in depriving
another worker of his or her job or forcing the latter to swap jobs. Such a reassignment would therefore
appear to be easier in a large company, for which the number of available posts is, in principle, greater.
Similarly, the reassignment of a worker to another position will be easier to implement depending on the
extent of his or her adaptability to the undertaking’s positions.
78. Here again, it is for the referring court to determine whether the reassignment of the applicant to
another post constitutes a disproportionate burden, within the meaning of Article 5 of Directive 2000/78,
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read in the light of recital 21 thereof, for his employer. Having regard to the wording of its question for a
preliminary ruling, that court appears to accept that there is no such disproportionate burden in the main
proceedings. In this respect, I note that HR Rail initially reassigned the applicant to the post of
warehouseman within the undertaking, without claiming that that new assignment represented a
disproportionate burden for it.
79. In its written observations, HR Rail argues that a dismissal based on the finding that a worker no
longer fulfils a genuine and determining occupational requirement, within the meaning of Article 4(1) of
Directive 2000/78, (37) is not discriminatory provided that the employer has first considered the adoption of
reasonable accommodation in respect of the post occupied. Such accommodation could not be made for the
position concerned.
80. However, as I have indicated, Article 5 of the directive implies that reasonable accommodation may
include reassignment of the disabled person to another job within the undertaking. Therefore, the mere fact
that the applicant is permanently unfit to occupy the post to which he has been assigned does not mean that
his employer has the right to dismiss him because he no longer fulfils an essential and determining
occupational requirement relating to that post. (38)
81. HR Rail also argues that a distinction should be made between ‘reasonable accommodation’ within
the meaning of Article 5 of Directive 2000/78 and ‘positive action’ within the meaning of Article 7 of that
directive. Interpreting the concept of ‘reasonable accommodation’ as including an obligation for the
employer to seek another job within the undertaking would undermine this distinction in so far as that
employer would have to provide alternative employment to a worker who does not fulfil the essential
functions of the job concerned, outside the specific framework of ‘positive action’. First, the disabled worker
who does not fulfil the essential functions of the post to which he or she has been assigned would be given
another post, while other workers who could no longer perform those functions would be dismissed. Second,
the disabled worker would be given priority for a vacant post for which he or she would not have competed
with other potentially interested candidates, even though he or she is not necessarily the most competent to
carry it out, especially if he or she is still in training.
82. I do not share that interpretation. In that regard, I note that the Court has clarified the concept of
‘positive action’ by finding that Article 7(2) of Directive 2000/78 allows a distinction to be established,
based on disability, provided that it forms part of provisions on the protection of health and safety at work or
measures aimed at creating or maintaining provisions or facilities for safeguarding or promoting the
integration of persons with disabilities into the working environment. (39) The purpose of that provision is to
authorise specific measures aimed at effectively eliminating or reducing actual instances of inequality
affecting people with disabilities, which may exist in their social lives and, in particular, their professional
lives, and to achieve substantive, rather than formal, equality by reducing those inequalities. (40)
83. Therefore, Article 7(2) of Directive 2000/78 relates to measures concerning disabled persons as a
group, (41) and not to the actual situation of a worker with a specific disability, which is covered by Article 5
of that directive. (42) In the present case, it is the latter situation which is the subject matter of the main
proceedings.
84. Furthermore, the EU legislature has chosen to grant specific protection to disabled persons under
Directive 2000/78, (43) in particular, in the form of reasonable accommodation, which by definition is not
available to non-disabled persons. These accommodations, which are the legal translation of the social
concept of disability, are the means to achieve substantive equality in a concrete and individualised situation
of discrimination. (44) They are therefore not a derogation from the principle of equality but a guarantee of
its effectiveness. (45)
85. Having regard to all of the foregoing, I am of the opinion that ‘reasonable accommodation’ within the
meaning of Article 5 of Directive 2000/78, read in the light of the UN Convention and the Charter, includes
the obligation to reassign the worker concerned to another post within the undertaking where the conditions
laid down in that directive are met.
V.

Conclusion
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86. In light of the foregoing considerations, I propose that the Court answer the question referred for a
preliminary ruling by the Conseil d’État (Council of State, Belgium) as follows:
Article 5 of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for
equal treatment in employment and occupation must be interpreted as meaning that, where a worker,
including one completing a traineeship as part of his or her recruitment, becomes permanently unfit,
owing to the onset of a disability, to occupy the post to which he or she has been assigned within the
undertaking, the employer is obliged, as part of the ‘reasonable accommodation’ provided for in that
article, to reassign that worker to another post where he or she has the required competence, capability
and availability and where that measure does not impose a disproportionate burden on the employer.
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